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LYNCH, G rcuit Judge. John Davis argues that this is

one of those rare instances in which the governnment shoul d have
been conpelled to file a notion warranting that a def endant had
provi ded substantial assistance to the governnent, with the
consequence that the district court could then have given Davis
a downward departure fromthe four year nmaxi num sentence he did
receive. See 18 U S.C. § 3553(e); U S.S.G § 5KI1.1. It is
undi sputed that Davis provided assistance to the governnent in
its investigation of other drug traffickers, although he was
admttedly reticent about a nmurder in Boston. The reason the
government refused to file a notion, Davis argues, was to
retaliate against him for the successful exercise of his
constitutional right to have a speedy trial.

Davis, in fact, was granted di sm ssal under the Speedy
Trial Act (STA) of the first indictnment against him for
possession with intent to distribute marijuana and PCP, and
conspiracy to commt such crine, in violation of 21 U S. C 8§
841(a) (1) and 846. He was then indicted for a |esser offense,
transporting drugs through the mail in violation of 21 U S.C §
843(b). Although in plea negotiations pertaining to the first
i ndi ctnent the governnent had nmade various offers to consider
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filing a substantial assistance notion, it refused to do so in
plea negotiations pertaining to the second indictnent.
Nonet hel ess, Davis pled gquilty to the second indictnent,
reserving this sentencing issue for appeal. |If the facts were
sinply as Davis has stated them this appeal would present a
very serious nmatter. But they are not, and the district court,
which handled this matter with great skill, supportably found
contrary facts that doom Davis' appeal
| .

The detailed facts may be found inthe district court's

opinion, United States v. Davis, 115 F. Supp. 2d 101 (D. Mass.
2000). W outline only those needed to understand this appeal .

After his arrest on the first indictnent in January
1998, Davis cooperated with federal authorities by providing
I nformation about buyers and sellers involved in drug
trafficking activity and by participating ininvestigations. In
plea negotiations wth Davis, the governnment proposed an
agreenent in which Davis would plead guilty to the conspiracy
count (which had a guideline range of 121-151 nonths) and woul d
"cooperate fully" with |aw enforcenent agents and "provide
complete and truthful information."” If Davis conplied wth
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those terns, the governnent proposed that it would nove to
depart fromthe statutory nmandatory m ni nrumbased on substanti al
assistance under 18 U S.C. 8§ 3553(e) and U S.S.G 8§ 5K1.1. In
a cover letter acconpanying the proposed agreenent, the
governnent referred to a debriefing session it wshed to
schedul e between Davis and sone hom cide detectives. The
government believed Davis had information about a hom cide.
Neither party signed the agreenent. Davis did neet wth
hom ci de detectives but refused to answer any questi ons.

Wth new counsel, Davis resunmed plea negotiations.
Davis continued to refuse to cooperate in the homcide
investigation. Wile the governnent calls Davis' silence a
"maj or obstacle to a plea agreenent,” Davis clains that the
governnment was bound to seek a substantial assistance downward
departure based on his assistance in the drug trafficking
| nvestigations. In any event, it is undisputed that during
negoti ations the Assistant U S. Attorney (AUSA) offered to seek
t he approval of the Substantial Assistance Committee to file a
§ 5K1.1 notion. The Commttee is the body within the U S
Attorney's office in Massachusetts enpowered to authorize such
notions. Still, no plea agreenent was reached.
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Davis filed a STAnotion in January 2000 to dism ss the
i ndi ct ment . Plea negotiations continued apace, wth the
governnent repeating its offer to seek internal approval for
filing a substantial assistance notion. Pending the outcone of
Davi s' STA noti on, the governnent obtained the second
i ndi ctnent, charging transportation of drugs through the nmail,
whi ch carries a four-year maxi mumsentence. The district court
dismssed the original indictment with prejudice under the STA
on March 27, 2000.

The governnent appealed the dismssal of the first
i ndi ct ment and al so consi dered presenting additional charges to
the grand jury. During plea negotiations concerning the second
indictnent, the governnent told Davis it would no |onger
consider filing a 8 5KI1.1 notion. The parties eventually
entered into a witten agreenent, in which Davis pled guilty to
the current charge. |n exchange the governnent agreed to forego
Its appeal of the STA dismissal and its pursuit of additional
charges. Because the parties disputed whether the governnent
was obligated to file a 8 5K1.1 notion, the agreenent reserved

Davis' right to raise the issue.



Davis then noved to conpel the governnent to file the
notion, claimng that he had provi ded substantial assistance and
that the governnent was retaliating against himfor prevailing
on his STA notion. The district court concluded that Davis had
made a threshold showi ng that the governnent had acted with an
i mperm ssible notive in refusing to seek approval of the filing
of a 8 5K1.1 notion, and the government agreed to submt the
matter for the Conmttee's consideration. The AUSA subm tted
his and Davis' descriptions of the assistance rendered. The
district court approved the governnent's subm ssion. To ensure
the Cormittee's view of the case was not tainted, the Commttee
was not told of the STA dispute.

The Committee did not approve the filing of a
substantial assistance notion, giving as its reason Davis'
refusal to cooperate in the homcide investigation. The court
accordi ngly denied Davis' notion to conpel. Davis was sentenced
to the statutory maxi num of four years' inprisonnent.

Particularly pertinent are four of the court's factual
findi ngs:

1. The AUSA nade only a contingent promse to file a
8 5K1.1 notion if it was approved by the Commttee.
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2. There is no allegation or evidence that the
Conmittee acted in bad faith or that the stated reason for its
refusal to approve the filing of a 8 5K1.1 notion is facially
i nadequate. !

3. There is no evidence that Davis detrinmentally
relied on the prosecutor's promse to consider filing a 8§ 5K1.1
notion. By the time Davis entered a plea of guilty pursuant to
an agreenent, the prosecution had renounced any such prom se.

4. There is no evidence that the AUSA -- with whomt he
original discussions of a 8 5K1.1 notion were held -- tainted
t he Committee's deci si on- naki ng with i nper m ssi bl e
consi derati ons.

.

There are two related doctrines at play in this case.
The first is that when the governnent enters into a plea
agreenent with a defendant it nust undertake the obligations,
I ncl udi ng di scretionary obligations, that it inposes on itself.

The plea agreenent is anal ogized to a contract, Santobello v.

New York, 404 U S 257, 262 (1971), and defendants may seek to

L There was no request nmade for an evidentiary hearing
as to the Comm ttee's notivation.
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conpel performance, see United States v. Saxena, 229 F.3d 1, 6

(1st Gr. 2000) ("A defendant who has entered into a plea
agreenent with the governnent, and hinself fulfills that
agreenent, is entitled to the benefit of his bargain."); United

States v. Gonzal ez- Sanchez, 825 F.2d 572, 578 (1st Gr. 1987).

The second doctrine is that the governnent may not use
the mechanism of declining to file a substantial assistance
notion to carry out unconstitutional purposes, such as
retaliating agai nst a defendant for exer ci si ng hi s
constitutional rights or unconstitutionally discrimnating
agai nst a defendant. Nor may the governnent cloak those
unconstitutional purposes fromjudicial scrutiny by saying that
whet her it undertakes the filing of a substantial assistance

notion is conmtted to its discretion. As the Suprene Court

held in Wade v. United States, 504 U S. 181 (1992), a federal

court has authority to review a prosecutor's refusal to file a
substantial assistance notion and to grant a renedy if the court
finds that the refusal was based on an unconstitutional notive
or was not rationally related to sone legitimte governnenta

end. 1d. at 185-86. "[A] defendant would be entitled to relief
I f a prosecutor refused to file a substanti al -assi stance notion,
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say, because of the defendant's race or religion." |d. at 186.
The Wade rule, unlike the first doctrine, does not depend upon
t he exi stence of a plea agreenent at all. |ndeed, in Wade there
was no plea agreenent. And so it is possible for the governnent
to violate Wade even if the governnent never promsed that it

would file a substantial assistance noti on. See United States

v. Knights, 968 F.2d 1483, 1486 (2d Gr. 1992).

Thus, as this court said in United States v. Sandoval,
204 F.3d 283, 286 (1st Cr. 2000), the law constrains the
government's discretion in two situations: cases where the
government's failure to nove is based on inpermssible factors
or is not rationally related to a legitimte governnental end
and cases where the government has agreed to an explicit
undertaking.? The two doctrines have sonme comon points of
anal ysis. Many cases di scuss the | evel of judicial scrutiny the
governnent's decision not to file a substantial assistance
notion will undergo. This court has said, at |east where there

Is a plea agreenent, that the governnment's burden is nodest,

2 Sandoval rejected an attenpt to create athird category
where neither of these two situations were alleged. See 204
F.3d at 236.
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only one of production, not of persuasion. United States v.
Alegria, 192 F.3d 179, 187 (1st Gr. 1999). Wade itself
envisions a low threshold for the government. Qher cases turn
on the adequacy of the governnent's stated reasons and the need

for further exploration. United States v. Rounsavall, 128 F. 3d

665, 667-68 (8th Cr. 1997); Knights, 968 F.2d at 1485.

This case initially, then, raises the issue under the
first doctrine of whether the governnent nmade any prom se at al
to pursue a substantial assistance notion.® There was certainly
no obligation ever agreed to by the governnment to file a notion
before such a filing had been approved by the Commttee. The
district court found that no such prom se had been nade, and
also that it was doubtful, given the policy of the US
Attorney's office involved that such matters nust be approved by
the Commttee, that such a prom se could have been nmade with

authority. The latter issue we need not resolve.

3 Because Davis says the governnent initially agreed to
file both a 8 5K1.1 notion and a notion under 18 U S C 8§
3553(e), we do not discuss the different consequences, other
than to note that the conbination of notions would have given
the district court the ability to sentence below the statutory
mandatory m ni num See generally Ml endez v. United States, 518
U S 120 (1996).
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If, giving Davis the benefit of the doubt, the AUSA
left an inpression that a request for approval to file a
substantial assistance notion would at | east be considered by
the Commttee based on Davis' help in the drug investigation,
then that prom se was kept.* For that is exactly what happened,
due to the nechanismset up by the district court. The district
court al so inposed paraneters on the Conmttee's consideration
that ensured that its decision did not turn on any
unconstitutional notive. The AUSA who had been bested on the
STA notion was constrained in the process, after Davis'
protestations that the AUSA would poison the well if he were
i nvol ved, and any Conmttee nenbers with prior know edge of the
Davis case were renoved from the process. Further, the
Comm ttee was not told of the STA notion or the dismssal of the

first indictnent and the court supervised the filing to the

4 In her affidavit, Davis' counsel says she understood
that the AUSA offered to "recommend” both the § 5K1.1 notion and
a 10- year sentence based on the substantial assistance Davis
had al ready provided. That was under the first indictnent
charges, under which Davis faced a sentencing range above 10
years.

This case illustrates the need for caution by prosecutors
in what they say as to substantial assistance notions during
pl ea negotiations. Appellate counsel for the prosecution is not
the attorney whose representations are at issue here.
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Conmittee. Looking at what the governnment "prom sed” under the
first doctrine, Davis may well have received nore than he was
entitled in having the Conmttee consider the matter.

At oral argunent Davis contended that the district
court erred in finding that there had never been a flat prom se
to Davis to file a substantial assistance notion. But the
record anply supports the district court's conclusion. 1In the
parties' plea negotiations concerning the first indictnent, the
governnent's proposed plea agreenent left it entirely to the
government' s di scretion whether to file a substantial assistance
notion. Davis neither accepted that agreenent nor provided any
information at the subsequent debriefing wth homcide
detectives. After Davis obtained new counsel and negoti ati ons
resuned, the AUSA offered to seek the approval of the Commttee
to file a § 5K1.1 notion, along with a recommended 10-year
sentence, wth respect to the charges in the first indictnent.
No agreenent was reached. The governnent |ater offered a
st andard pl ea agreenent whi ch provi ded that the governnent woul d
consider filing a substantial assistance notion. Again, there

was no agreenent.
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When, after the first indictnent was di sm ssed, the
parties started to negotiate anew concerning the second
indictnent, the governnent told Davis it would not consider
filing a 8 5K1.1 notion. Nonethel ess, Davis decided to plead
guilty. In turn, the governnent agreed to dismss its appeal
fromthe all owance of the STA notion and not to bring additional
charges against Davis. So, at the tine Davis pled guilty, it
was clear that the governnent would not file a substantial
assi stance notion. Accordingly, under the plea as contract
doctrine, there was no reliance by Davis.?®

This brings us to the question, under the second
doctrine, whether Davis has nmade out a Wde violation,
regardl ess of what prom ses were nmade. The nmere giving of
substantial assistance -- and there is no question that Davis
did assist the governnent -- does not itself raise an inference
that the governnent's failure to file a substantial assistance
notion was inproperly notivated. As said in Wde, the fact that

a defendant provided substantial assistance does not provide

5 W understand the district court's finding of |ack of
reliance to be made pursuant to Davis' theory that he was
entitled to enforcenent of the prom se nade, and not to the
i ndependent Wade t heory.
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defendant with a renmedy; at nost it creates a situation in which
t he governnment is given the power, but not the duty, to file a
substanti al assistance notion. Wade, 504 U. S. at 185. After
the district court directed the governnment to subnmit a 8§ 5KI1.1
notion for approval to the Conmttee, the Conmttee, reviewng
what Davi s had done, decided the assistance he offered did not
nmerit the filing of a substantial assistance notion. And the
district court, having carefully regulated the Commttee's
deci sion process, found no evidence of inproper notive in the
decision the Commttee reached. Indeed, Davis' failure to
cooperate in the murder investigation provides a basis for the
Conmittee's concl usion, whatever Davis' view that he had given
enough al ready and should not be forced to go that far.

As to Davis' argunent that the district court was
I ndependently enpowered to grant a downward departure under 8
5K2.0 in this situation, we rejected that argunent in Al egria.

Accord Sandoval, 204 F.3d at 285 (rejecting appellant's theory

that 8 5K2.0 provides a separate and independent basis under
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which the district court can depart downward for substantial

assi stance) (citing rule in Alegria, 192 F.3d at 189).°

For these reasons, the judgnent and sentence are

af firned.

¢ Davis' citation to United States v. Khoury, 62 F.3d 1138
(9th Gr. 1995) is of no assistance. W understand Khoury to
posit that the renedy for a Wade violation could be either to
conpel the governnent to file a substanti al assistance notion or
to authorize the district court itself to depart downward if the
governnent balks. 1d. at 1141-43. Even if the second were a
perm ssi bl e renmedy, the condition precedent for either renedy is
m ssi ng here.
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